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Limitation Periods for Assessment
of Federal Income Tax
By: Virginia O’Hern, CPA
With Haskins and Sells
Los Angeles, Calif.

For the purpose of assessing Federal income unlimited if no return is filed or if a false
taxes, the basic period of time within which or fraudulent return is filed with intent to
such assessment may be made is three years evade the tax. The burden of proving fraud
from the date of filing the income tax return. is upon the Commissioner.
While this statement appears to be a simple,
2. The period for assessment is extended
understandable rule, it has been the subject to six years from the date of filing the return
of various rulings and court decisions as to if the Commissioner’s office can prove that
the meaning of the terms used. In addition, more than 25% of gross income has been
this rule is subject to modification by excep omitted from the return. For this purpose,
tions, suspensions, and mitigations.
gross income from a trade or business is defined
In defining the three-year rule, the date by the Regulations as “the total of the amounts
of filing the return means the date the return received or accrued from the sale of goods
is received by the office of the District Di or services to the extent required to be shown
rector of Internal Revenue with the exception on the return, without reduction for the cost
that a return filed before the due date is of such sales or service.” While an over
considered to be received on the due date.
statement of the cost of goods sold and an
For this definition, the return filed means understatement of the gross income could
a complete return—one that discloses gross result in the same misstatement of net in
income, deductions, and taxable income and come, only the understatement of gross income
one that is properly signed. The filing of a would act to extend the limitation period
tentative or incomplete return does not start provided, of course, the Commissioner could
the running of the statute of limitations. If prove that more than 25% had been omitted.
any person fails to make a required return Any income disclosed on the return in such
(except for a declaration of estimated tax) or a manner as to describe its nature and amount
files a false or fraudulent return, the Com is not to be taken into account in computing
missioner’s office is authorized to prepare and the percentage of omission. For example, a
execute the required return from the in taxpayer might disclose certain income that
formation available. Inasmuch as such a re he erroneously claimed to be nontaxable. Such
turn is executed by the Commissioner or his an amount would not be considered in the
representative, it does not meet the require determination of the amount of omission since
ments for starting the running of the limitation it had been disclosed on the return although
period. The filing of a partnership return does it had not been included in taxable income.
not begin the limitation period for the partners Where a return has been filed omitting more
since such a return is considered to be an than 25% of gross income, the limitation
information return only. The filing of returns period is extended to six years even though
by the individual partners determines the start a later amended return is filed including all
of the limitation period. A return filed but gross income or omitting less than 25% of
later amended starts the running of the statu gross income. The fact that the omission of
tory period for assessment with the initial more than 25% of gross income resulted from
filing and not with the filing of the amended an honest mistake has no effect on the ex
return. Returns filed in good faith by trusts tension.
or partnerships that are later determined to
The period is also extended to six years
be corporations are deemed to be returns from the date of filing if a United States
for this definition. Returns filed by exempt stockholder of a foreign personal holding
organizations that are later determined to company fails to report his distributive share
be taxable corporations are also considered of such income and if a personal holding
to be returns for this definition.
company fails to file the information required
Following are eight exceptions to the basic by Schedule PH, Form 1120, relating to the
rule of a three-year period for assessing types of income received and the names and
addresses of certain individual stockholders.
Federal income tax.
1.
The period for assessment of tax is 3.
The period for assessment of Federal
6

income tax may be extended by mutual written
agreement between the taxpayer and the
Commissioner or his delegate. The period
agreed upon may also be extended by mutual
written agreement if the new agreement
is executed before the expiration of the period
originally agreed upon.
4. In the case of taxes of a decedent, an
estate of a decedent, or a liquidating corpora
tion, under certain circumstances, a written
request for prompt assessment may be made
and the period for assessment then becomes
limited to eighteen months from the date of
the receipt of the request by the District Di
rector’s office. It is to be noted that this re
quest does not extend the normal period if
that period expires first; it is also to be noted
this limitation does not apply where the period
is extended to six years for omission of more
than 25% of gross income or where a false
or fraudulent return has been filed.
5. Where the liability for income taxes is
transferred, as in the case of a dissolved
corporation for example, the period for assess
ment is extended for an additional year. In
cases where the liability becomes that of a
second transferee, the period is extended for
one more year or three years after the assess
ment period applicable to the original tax
payer, whichever period ends first.
6. A deficiency assessment arising from a
net operating loss carry-back may be imposed
for the year to which the loss has been
applied at any time during the period for
assessment applicable to the loss year. A loss
sustained in the calendar year 1960, for in
stance, carried back and applied to the calen
dar year 1957 would have the effect of
extending the basic limitation period for
assessing tax on the revised 1957 taxable in
come to March 15, 1964 (in the case of a
corporation). This extension would not apply
for assessment of any tax resulting from the
1957 return as originally filed.
7. Under Code Section 7121, the Com
missioner may enter into a written closing
agreement with a taxpayer. Such an agreement
precludes the assessment of additional tax for
the period covered by the agreement or in
connection with any specific item covered by
the agreement.
8. Under Code Section 7122, offers in
compromise of tax liability may be accepted
by the Government. If properly executed and
accepted, no further assessment of tax may
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be made in connection with the tax so com
promised unless there has been a concealment
or falsification of assets or a material error in
the compromise agreement.
In addition to being subject to exceptions,
the basic three-year period of limitation is
subject to various periods of suspension. In
general, suspension is effective for the time
during which the Commissioner is prevented
by law from making an assessment. For ex
ample, the law provides that a taxpayer,
residing within the United States, has ninety
days after the date of a notice of deficiency to
file a petition with the Tax Court and during
this period (plus sixty days thereafter) the
limitation period is suspended. For taxpayers
residing outside the United States, the period
of suspension is one hundred fifty days plus
sixty additional days. The limitation is also
suspended from the time an appeal is placed
on the Tax Court docket until the Tax Court
decision becomes final plus sixty days.
The last modification of the basic three-year
rule is that of mitigation. Under Code Section
1311, certain errors may be corrected where
an inequity exists even though the limitation
period has expired. In general, this section
may be applied under certain prescribed cir
cumstances whenever a tax determination
would result in double deductions or double
exclusions of income for the taxpayer or a
corresponding benefit to a related taxpayer.
For example, additional tax may be assessed
for a closed year where the taxpayer adopts an
inconsistent position either with regard to a
deduction or an income item with respect to
which the tax has been paid. To illustrate, a
taxpayer erroneously claimed a deduction in a
closed year which he now successfully main
tains belongs in a later, open year. As to an
income item, a taxpayer could include an item
of income in one year, pay the tax resulting
therefrom, and later successfully maintain that
this particular income item belonged in a prior,
closed year. Either of these inconsistent posi
tions would result in an inequity since the tax
payer would, except for this section, be allowed
a double deduction or a double exclusion of
income. Under the mitigation rule, a correc
tion may be made to the taxable income of the
closed year with respect to the item in ques
tion only. This procedure of mitigation may be
invoked under the circumstances prescribed
in every case except where an offer in com
promise has been accepted.

